



































GQovernment

L A W G R O U P

Neil M. Schiller, Esq. | (561) 771-9330 office | nschiller@govlawgroup.com

Delray Swan Project
by CDR-SM Delray Swan Holdings, LLC
Revised 7/19/23
Waiver Justifications

Below are the justification statements for three waivers associated with the revised Delray Swan
project. The three waivers being requested are: (1) Sec. 4.4.13(D)(2)(a)(6) — pedestrian/bicycle

passageway; (2) Table 4.4.13(C) — Front Setback, and (3) Table 4.4.13(C) — Front Setback Above
3" Story.

The Delray Swan development consists of a 5-story mixed-use building containing 2,975 sf of
commercial fronting SE 2" Street and 165 apartment units [33 of which will be Workforce
Housing units (Very-Low, Low & Moderate Income levels)], with 324 parking spaces, amenities,
civic open spaces, as well associated bike racks, landscaping, lighting, refuse container area, and
loading area. The plans call for upgrades and enhancements to the abutting streets (SE 2" and 3"
Streets; SE 1% and 2" Avenues) with paverbrick sidewalks, parallel parking, streetlights and a
public artwalk along with sewer main upgrades, drainage and undergrounding of overhead utilities.
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Sec. 4.4.13(D)(2)(a)(6) — Pedestrian/bicycle passageway

The Code requires that buildings with more than 250 of street frontage are required to provide a
pedestrian/bicycle passageway at least 10” wide connecting rear alleys and/or parking to the public

137 Northwest 1°* Avenue, Delray Beach, Florida 33444 | www.govlawgroup.com



sidewalk. The proposed building incorporates a secure passageway where residents can enter the
building from the public sidewalks on SE 1%t and 2"! Avenues, through the lobbies on both SE 1%
and 2" Avenues, past the package room, club/lounge, and fitness areas. The width of the

passageway is a minimum of 10” wide. The pedestrian/bicycle passageway is reflected in pink on
the site plan below.
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Criteria for Pedestrian/bicycle waiver:

(a) Shall not adversely affect the neighboring area;

The waiver requested, to provide the required pedestrian/bicycle passageway in a secure
fashion. Only the residents and guests of the building will have access to the building. The
secure passageway that is 10” wide, allows for easy traversal for pedestrians and bicyclists.

(b) Shall not significantly diminish the provision of public facilities;

The requested waiver does not impact the provision of public facilities. The secure
passageway connects to the public sidewalks on SE 1% and SE 2" Avenues. The
passageway will be solely for the residents of the Delray Swan.

(c) Shall not create an unsafe situation; and,

The secure passageway connecting public sidewalks of SE 1 and 2" Avenues, through
the Delray Swan building at the bottom floor. The internal passageways will be a minimum
of 10’ wide to allow for the easy movement of pedestrians and bicyclists.

(d) Does not result in the grant of a special privilege in that the same waiver would be granted
under similar circumstances on other property for another applicant or owner.



The incorporation of the secure passageway through the building does not grant a special
privilege to the Applicant. Other redevelopments of large portions of or the entire block
will likely seek a similar waiver.  The Applicant is providing the required
pedestrian/bicyclist passageway, which meets the intent of the Code, they are just
providing the passageway through the common areas of the building, which will be a
minimum of 10” wide.

WAIVERS FOR FRONT SETBACKS

Below is a holistic view of the frontage proposed by the Applicant.
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Section 4.4.13(D)(2)(a)(1), Table 4.4.13(C) — Front Setbackh(lhsrt‘to 3" floors)

The Code requires a 10’ to 15” front setback on the ground floor up to the third floor. The
Applicant is proposing 0’ to 30 front setbacks, that average out to 17°. The cohesive development
of this unique land assemblage requires some flexibility in the design, including the front setback.
The Applicant is being required to dedicate 10’ of Right-Of-Way for SE 2" Avenue, which has
contributed to the waiver request. The total length of the frontage is 426°-2” long. There are three
areas that need relief. The first area is highlighted in blue below and is located on the northern
edge of the building. These light blue triangles depict the building’s intrusion into the setback.
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The second area is depicted as green hatching below. This intrusion into the setback area occurs



at the south end of the site with the parking garage. This is less than ten feet from the property
line and provides pedestrians with at least 10° from the edge of building to the street.
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The final instance of the waiver for this section occurs in the middle of the development where the
building is setback more than fifteen feet from the property line for floors 1 - 3. The area
referenced above is depicted as beige hatching.
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This portion identifies an area where the first three floors of the building are setback more than
15°. One area is the proposed loading zone for the development, which makes sense that the depth
of the loading zone is more than 20°. For instance, the size of a UPS truck is 26’ long and a typical
moving truck is 23’ long. The other area is de minimis and provides for articulation in the building
design.



Criteria for Front Setback (Floors 1-3) waiver:

(a) Shall not adversely affect the neighboring area;

The waiver requested, to provide a range of 0’ to 20’ with an average of 17° does not affect
the neighboring area. The front of the building will be located along SE 2" Avenue, which
also borders the Applicant’s public parking spaces and the FEC Railroad. Due to the
unique layout of the site and the resulting building and requirements thereof, relief is sought
from the front setback. The Code requires a minimum of 10’ from the property line from
levels 1-3. The Applicant’s proposed site plan has 197°-3” of frontage that does not meet
the Front setback requirements in a range from 0’ intrusion to almost 7’ into the front
setback area. The neighboring area will not be adversely affected by this waiver because
it is effectively a surface parking lot adjacent to railroad tracks. The intent of the ordinance
is furthered however, as the Applicant is forced to dedicate 10’ of Right-Of-Way (ROW)
along SE 2" Avenue, so the new front setback line is 10° closer to the building that it would
have otherwise been but for the ROW dedication. Additionally, pedestrian activity is still
enhanced by providing the 15’ minimum streetscape requirement from the building to the
street and proposed on-street public parking spaces.

(b) Shall not significantly diminish the provision of public facilities;

The requested waiver does not impact the provision of public facilities. The front setback
waiver is only for 197°-3” of frontage which is about 46% of the building with an arcade
provided along approximately 30% (129°-7”) of the building. The Applicant is being
required to dedicated 10 of Right-Of-Way (ROW) along SE 2" Avenue, which provides
relief for pedestrian activity along SE 2" Avenue. The proposed site plan shows a
minimum of 10’ from the building to the end of the sidewalk. The ground floor portion of
the parking garage includes the 24’ driveway with the parking structure above.
Additionally, there is an acrade, that extends into the front setback area and within the SE
2"4 Avenue right-of-way, as permitted by code, that produces shade and encourages
pedestrian activity. The waiver’s impact on open space along SE 2" Avenue is de minimis
as the adjacent property is not built up and consists of surface parking and the FEC railroad.
The proposed waiver does not impact other public facilities including, water, drainage,
solid waste, schools and parks.

(c) Shall not create an unsafe situation; and,

The requested waiver does not create an unsafe situation. As indicated above, the
dedication of 10” along SE 2" Avenue allows for a minimum of 10’ between the building
and the edge of sidewalk. This pedestrian zone, accommodates walkers, bikers, and
skateboarders of all ages by providing sufficient space, while not feeling like the building
is “on top” of them. The articulation of the building also allows for wider pedestrian zones
at certain areas, and breaks up the mass at grade. The proposed building will be compliant
with the Florida Building Code and will be reviewed by Delray Beach Police and Fire
Departments as part of the approval process.



(d) Does not result in the grant of a special privilege in that the same waiver would be granted
under similar circumstances on other property for another applicant or owner.

The requested waiver does not result in the grant of a special privilege as the lot is uniquely
shaped and the Applicant is being required to dedicate 10> of ROW along SE 2" Avenue.
The waiver seeks deminimis intrusions into the front setback which is required to be a
minimum of 10’ and a maximum of 15’ on levels 1-3 of the building. Due to the ROW
dedication, there is a minimum of 10’ between the edge of the building and the sidewalk,
providing a sufficient pedestrian zone along SE 2" Avenue.

Section 4.4.13(D)(2)(a)(3)(a), Table 4.4.13(C) — Front Setback (Above the 3" floor)

The Code requires a minimum 20’ front setback on floors above the 3™ floor. The Applicant is
proposing 0’ to 10’ minimum front setbacks on the 4" and 5™ floors. The cohesive development
of this unique land assemblage requires some flexibility in the design, including the front setback.
Due to the unique building footprint, the Applicant is seeking a waiver for to allow at least 0’ to
10” for the front setback on the floors above the 3" floor. There are two distinct areas of
development that require relief. The north portion of the building depicted as light blue triangles
and light blue hatching require relief.

The second area occurs in the middle of the development and is depicted as light blue hatching
below.
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The second area occurs in the middle of the development and is highlighted in teal below.
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Criteria for Front Setback (Above 3" Floor) waiver:

(a) Shall not adversely affect the neighboring area;

The waiver requested, to provide a range of 0’ to 10° on the floors above the 3" floor, does
not adversely affect the neighboring area. The front of the building is located along SE 2"
Avenue, which also borders the Applicant’s public parking spaces and the FEC Railroad.
Due to the unique layout of the site and the resulting building and requirements thereof,
relief is sought from the front setback. The Code requires a minimum of 20’ from the
property line on floors above the 3 floor. The graphic above shows the intrusions to this
front setback on floors 4 and 5 with three areas indicated in red. The neighboring area will
not be adversely affected by this waiver because it is effectively a surface parking lot
adjacent to railroad tracks. The intent of the ordinance is to provide more open space
between buildings on floors above the 3 floor. That intent is furthered with this waiver
as there is already significant open space between the proposed building and the next
building 200’ to the East. Pedestrian activity is not negatively impacted by the waiver, and
it could be argued that pedestrian activity is enhanced with the waiver, as the building will
create an arcade along SE 2" Avenue, which is a significant improvement for the area that
currently does not have any shade.

(b) Shall not significantly diminish the provision of public facilities;
The requested waiver does not impact the provision of public facilities. The proposed
waiver does not impact the provision of public facilities including, water, drainage, solid
waste, schools and parks.

(c) Shall not create an unsafe situation; and,
The requested waiver does not create an unsafe situation as the request seeks intrusion into

the front setback of the building on floors 4 and 5. On a human scale, the impact of this
waiver will not be felt as the waivers occur on more than 25’ from grade. The proposed



building will be compliant with the Florida Building Code and will be reviewed by Delray
Beach Police and Fire Departments as part of the approval process.

(d) Does not result in the grant of a special privilege in that the same waiver would be granted
under similar circumstances on other property for another applicant or owner.

The requested waiver does not result in the grant of a special privilege as the lot is uniquely
shaped and the Applicant is being required to dedicate 10’ of ROW along SE 2" Avenue
which reduces the buildable site area. Due to the location along SE 2" Avenue and the
fact that there are no buildings to the east, the waiver into the front setback on floors 4 and
5, should be granted for other properties with similar circumstances. As the railroad
corridor begins its redevelopment other property owners could seek similar waivers, that
should be granted.
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