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BETWEEN 
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CITY OF DELRAY BEACH, FLORIDA 

CDS DELRAY REDEVELOPMENT, LLC 

~ CDR ATLANTIC PLAZA. LTD. di-, 

IS ~OPMENT AGREEMENT ("Agreement") is entered into this~ day of 
~~~;:m~' ~2~011 (the "Execution Date''), by and among CDS DELRAY 

REDEV LOP , LLC. a Florida limited liability company, with an address of 645 East 
Beach, Florida ("CDS Delray"); CDR ATLANTIC PLAZA, LTD., a 

Florida limited Ii · ~ artnersbip ("Plaza") and its undersigned affiliates (collectively the 
.. Developer Parties' the CITY OF DELRAY BEACH, a municipal corporation and a 
political subdivision o ~tc of Florida, with an address of 100 NW lst Avenue1 Delray 
Beach, Florida 33444 (" 

@ WITNESSETH: 

WHEREAS, the City w~o encourage redevelopment of the properties currently 
surrounding and including the ex~· · development referred to as "Atlantic Plaza", generaJly 
located at 777 E. Atlantic Avenue tively the "Properties"); and 

0 
WHEREAS, Developer Parti~ the fee simple title to the Properties as more fully 

legally described within Exhibit "A" ~bed hereto and incorporated herein; and 

WHEREAS, the City approved a site plan and various entitlements for a mixed-use project 
(the "Project") on the Properties, as identified within Exhibit "B" (collectively the 
"Approvals"); and 

WHEREAS, assurance to a developer that it may proceed in accordance with existing laws 
and policies, subject to the conditions of a development agreement, strengthens the public 
planning process, encourages sound capital improvement planning and financing, assists in 
assuring there are adequate capital facilities for the development, encourages private 
participation in comprehensive planning, and reduces the economic costs of development; and 

WHEREAS, the Properties are designated Commercial Core in the Comprehensive Plan, 
and zoned as Central Business District in the Existing Zoning (as that tenn is defined 
hereinafter); and 

WHEREAS, the Developer Parties and the City mutually desire that the Properties be 
developed as pennitted in the Existing Zoning, the Comprehensive Plan and this Agreement; and 
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WHEREAS, Section 2.4.11 of the City's Land Development Regulations authorizes the 
City to enter into this Agreement, consistent with Chapter 163, Fla. Stat.; and 

1WHEREAS, Florida Statutes Chapter 163 specifically provide for and authorize local 
unents to enter into Development Agreements; and 
0 

0~REAS, the City has conducted two public hearings prior to entering into this Agreement, 
on M~yv i. '<:201 I and on July 19, 201 t, both of which were properly noticed by publication in a 
new of general circulation and by mailed notice to the affected property owners, in 
accord ~ith Section 163.3225, Fla. Stat. (2011) (the "Adoption Hearings"). 

NOW, FORE, in consideration of the mutual covenants and agreements hereinafter 
contained, tll es mutually agree and bind themselves as set forth herein: 

Section 1. rr@i The parties hereby agree that the consideration and obligations recited 
and provided'10r' under this Agreement constitute substantial benefits to both parties and thus 
adequate consi ·on for this Agreement. This covenant shall be binding upon, and inure 
to, the benefit o parties, their successors, assigns, heirs, legal representatives, and 
personal represent 

Section 2. e Construction. 

For all purposes of the Agr~ unless otherwise expressly provided: 

(a) A defined term h~ meaning assigned to it; 

(b) Words in the si~de the plural, and words in plural include the singular; 

{c) A pronoun in one gen~udes and applies to other genders as well; 

(d) The tenns "hereunder",~", "hereof, "hereto" and such similar terms shall 
refer to the instant Agreement in its entirety and not to individual sections or 
articles; 

(e) The Parties hereto agree that this Agreement shall not be more strictly construed 
against either the City or any Developer Party as aU parties are drafters of this 
Agreement; and 

(f) The recitals are true and correct and are incorporated into and made a part of this 
Agreement. The attached exhibits shall be deemed adopted and incorporated into 
the Agreement; provided however, that this Agreement shall be deemed to control 
in the event of a conflict between the attachments and this Agreement. 

Section 3. Definitions. All tenns shall have the same definition as set forth in 
Section 163.3221, Fla. Stat. (2011) unless a different definition in used herein. 

''Agreement" means this Agreement between the City and Developer Parties. 

2 
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"City" means the City of Delray Beach, a municipal corporation and a political 
subdivision of the State of Florida, and all departments, agencies and instrumentalities 
subject to the jurisdiction thereof. 

"Comprehensive Plan" means the comprehensive plan adopted by the City pursuant to 
0 chapter 163, Florida Statutes, which plan was in effect as of April 21, 2009. 

@l>ii, oocurrency Requirements" and "Concurrency" mean all those requirements 
osed by Section 163.3180, Fla. Stat., in conjunction with the applicable City Laws as 

A ril 21, 2009, but only to the extent that they relate to the City requirements, and they 
c Jy exclude requirements which may be imposed by any other governmental 
en ~~litical subdivisions of the State of Florida, or the School District of Palm 
Beac~ty, Florida. 

"Coun~ans Palm Beach County, a political subdivision of the State of Florida. 

11Developm.s.n1J.,.-:::-J.111eans the carrying out of any building activity, the making of any 
material chan \V e use or appearance of any structure or land, or the dividing of land 
into three or els and such other activities described in Section 163.3221(4), 
Fla., Stat. (2011). 

0 
evelopment is intended to be consistent with the certified site 

plan, attached here ibit "B',. 

"Effective Date" is ~ate after this instrument has been approved by the City 
Commission and recor~~e public records of Palm Beach County, Florida, pursuant 
to Section 163.3239, Flori~tutes (2011). 

"Existing Zoning" is (a) th~s Future Land Use Map designation of "Commercial 
Core" for the Properties as o~}_l, 2009; (b) the City's zoning map designation for 
the Properties of "Central Bus1~trict" as of Apri4 21 2009; (c) the associated City 
Comprehensive Plan Goals, Policies and Objectives, Land Development Regulations, and 
other City Ordinances in effect as of April, 21 2009; (d) and all Approvals for the Project 
as set forth within Exhibit "B". 

"Land" means the earth, water, and air, above, below, or on the surface and includes any 
improvements or structures customarily regarded as land. 

"Laws" means all ordinances, resolutions, regulations, comprehensive plans, land 
development regulations, and rules adopted by a local government affecting the 
development of land. 

"Property Interest" means any fee simple interest or rights in the Properties. In 
addition, a Community Development District and/or a master property owners' 
association with appropriate authority relating to one or more of the Properties shall be 
deemed to hold a Property Interest. 
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"Pnblic Facilities" means major capital improvements, including, but not limited to, 
transportation, sanitary sewer, solid waste, drainage, potable water, educational, parks 
and recreational, streets* parking and health systems and facilities. 

"Site Plan" means the certified site plan approved as of the execution of this Agreement 
0 and as set forth in Exhibit "B". The term "site plan" shall also include any site plan 

~certified and/or am.ended with the approval of the City subsequent to the execution and 
~rdation of this Agreement. 

~~· ersal Approval Expiration Date" means that date by which all Approvals shall 
c ively expire, unless further extended, notwithstanding another earlier expiration 
d orth in any specific Approval. 

Section 4. ~ Purpose. The purpose of this Development Agreement is to establish 
certain con~s which will result in the Developer Parties making certain significant 
infrastructure i ents of sufficient magnitude in the City to make the Project both 
physically and cially feasible and to freeze, as of the Effective Date, the land 
development regu which wilJ govern development of the Project. This Agreement will 
provide both partie · 8ditional certainty during the development process. 

Seetion 5. In~. e Developer Parties and the City intend for this Agreement to 
be construed and imp ted so as to effectuate the purpose of this Development 
Agreement and the pu intent of the Florida LocaJ Government Development 
Agreement Act, Section 16 - 163.3243, Florida Statutes (2011). 

Section 6. al De cri ti n. This Agreement applies only to the 
land located within the bound f the legal description as set forth and incorporated 
herein as Exhibit ''A". O 

Section 7. Duration and~ Date. This Agreement shall have an initial tenn 
of ten (I 0) years ("Term" as such Tenn may be extended pursuant to this Agreement), 
starting from the Effective Date, and shall be recorded in the public records of Palm Beach 
County and filed with the City Clerk. This Agreement shall become effective on the 
Effective Date and shall, at that point, constitute a covenant running with the land. Pursuant 
to Section 163.3229, Fla Stat., the Term of this Agreement may be further extended beyond 
the initial Tenn by mutual cortsent of the City and the Developer Parties, subject to a public 
hearing in accordance with Section 163.3225, Fla. Stat. (2011). 

Section 8. Permitted Development Uses and Building Intensities. 

(a) Approvals: Site Plan. The approved site plan and entitlements for the Project 
(collectively the .. Approvals") are set forth within the attached Exhibit "B". 

(b) Central Business District Zoning. The Properties fall within ~he City's Central 
Business District ("CBD'') zoning designation. In approving the Project, the City 
has detennined that the uses, intensities and densities of development penuitted 
comply with the Existing Zoning. The City hereby agrees to maintain and 
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preserve a true and accurate record of the Existing Zoning with the City Clerk 
and/or other custodian, which regulations are hereby incorporated herein and 
made a part hereof. 

Density. Intensity, Uses and Building Heights. 

(1) The applicable intensity, uses, and building heights are stated m the 
Approvals which are set forth in Exhibit "Bn. 

(2) Downzoning shall be prohibited except as set forth in Section 12(c). 

Secti~ Public Facilities: Concurrency. 

(a) ~lie Facilities. N. of the Effective Date, the following public facilities are able 
t~ce the Project (to be provided by the City and/or other outside agencies, as 
apg,lieable): water and sewer; streets and traffic; drainage; parks and recreation; 
op~e; solid waste; and schools. 

&:> 
(b) on u . The City acknowledges and agrees that during the Tenn of this 

Agreem CC:> Project shall be deemed to have satisfied the Concwrency 

Requirem ~ 

(c) Public Ri a . The City acknowledges that the Developer Parties intend 
to apply for a to make improvements to SE 61h Avenue (northbound 
Federal Highwa .. Highway No. 1) from Atlantic Avenue north to NE lsi 

Street, and to Atlan,venue from SE 61
h Avenue east to the Intracoastal bridge, 

such as lane width ·ng, parallel parking, landscape buffers, street lighting. 
and sidewalk improve · . 

0 
(d) Utilities. The Deve o~~.arties wm construct the utilities (water, sewer. 

power, telephone, gas, ~drainage devices) (hereinafter "Utilities") which 
serve the Project consistent with the approved Composite Utility Plan required by 
Section 2.4.3.F of the City's Land Development Regulations. 

(e) Parking Facilities. 

(1) In accordance with the Approvals, the Developer Parties will construct 
certain temporary and pennanent parking facilities, a portion of which 
may be automated {collectively the "Parking Facilities"). 

(2) The Parking Facilities shall be controlled by the Developer Parties and 
owned and operated by the Developer Parties. Notwithstanding that the 
Developer Parties may otherwise seH, transfer, convey, lease or license the 
Parking Facilities to third parties, nothing herein shall be construed to release 
the Developer Parties from the obligation to meet the minimum off-street 
parking requirements of the Existing Zoning. 

5 
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(3) 

1° (4) 
~o 

Construction, ownership, maintenance, operation and repair of the Parking 
Facilities shall be the sole obligation of the Developer Parties. It is the 
responsibHity of the Developer Parties to obtain building pemlits from the 
City for the Parking Facilities. 

The City hereby agrees to not charge for parking within all roads internal to 
the Project, including Atlantic Court and 7th A venue. 

~ (5) Sidewalk Cafes. The City agrees areas marked on Exhibit "C" are eligible 
to receive Sidewalk Cafe Pennits as set forth in the Existing Zoning. 

~ Should the Developer Parties desire to provide Sidewalk Cafes in the 
(Q Project, the Developer Parties agree to submit such required application(s) 
~ to the City which application(s) shall be reviewed pursuant to the Existing 

Cf?> Zoning, subject to the provisions of Section 21 of this Agreement. 

(6) ~alet Parking. 

~~~ The City agrees the Developer Parties may request at least two (2) 
~et parking stations within the Project Approval of the locations 

b. 

Section 10. 

design of the valet parking stations shall be obtained from the 
Site Plan and Architectural Review Board ("SPRAB") before 
entation into the Project. 

~ntrol and operation of the valet parking stations shall in no 
way ~·ct with the tenns set forth in that "Agreement for the 
Aban t and Relocation of NE~ Avenue" previously entered 
into be the Developer Parties and the City on February 17, 

2009. & 
Intentionally Omitted. 

Section 11. Local Development Permits. A description of all local development 
permits approved for the development of the Project as of the Effective Date of this 
Agreement is set forth and incorporated herein as Exhibit "B". These Approvals, the 
Existing Zoning, and this Agreement establish the criteria upon which the Properties shall be 
developed during the term of this Agreement, except as provided in Section 21. 

Section 12. Project Approvals. 

(a) Universal Approval Expiration Date. It is the intent of the parties to provide for 
certainty in the Project's development process to avoid waste of economic and 
land resources, to encourage sound capital improvement planning and financing, 
to de-escalate the cost of housing and development, and to encourage 
commitment to comprehensive plaMing. As such, the parties hereby agree that 
all of the Approvals for the Project, as listed herein as Exhibit "B", as amended, 
shall have a Universal Approval Expiration Date concurrent with the expiration of 
this Agreement. The Universal Approval Expiration Date shall be confirmed by 

K·\T2XT\l!itJAN' .... bnli< pia>J.dcY. SJ1 flftl! ,..,,;.. 6-21-l J . .ioc: 6 
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the recordation of a Certificate of Universal Approval Expiration Date in the form 
attached hereto as Exhibit "D". 

O

(b) Vesting. The City hereby acknowledges and agrees that the Developer Parties 
have committed to make certain infrastructure investments of such significant 
magnitude so as to make the Project both physically and financially feasible. 

@l> Pursuant to LDR Section 2.4.4(D) of the Existing Zoning, all Approvals shall be 
_ ~ o considered forever established and the Project vested when improvements set 
~ forth within Exhibit "E" have been constructed and received a certificate of 
~ occupancy or equivalent final approval. 

(c~rohibition on Downzoning. 

(iff The Approvals, Existing Zoning and this Agreement shall govern 
~ development of the Properties for the Term of the Agreement. The City 

ay apply subsequently adopted laws and policies to the Project only if 
e City holds a public hearing and the standards set forth in Section 

.3233(2), Fla. Stat. (2011) have been met. 

(2) Ptlts!l\ltit to Section 163.3233(3), Fla. Stat. (2011). this prohibition does 
~~~e any rights that may vest pursuant to common law. 

Section 13. Inte~lly Omitted. 

Section 14. Cons~Bond. No construction bond or bonds shall be required 
in an amount greater than t equired for any given phase of the Project currently 
under construction. When s onded improvements are completed for any such 
phase, the bond or bonds sli e returned to the Developer Parties, and post-
construction/maintenance hon "ded, consistent with the Existing Zoning and as 
otherwise modified by Section this Agreement. As a new phase is to be 
constructed, arrangements shall be made with respect to the posting of a new bond or 
bonds for the improvements associated with such phase. 

Section 15. Workforce Housing. 

(a) Section 4. 7 of the City's Land Development Regulations provides regulations 
governing the inclusion of "workforce housing" into developments, as the term is 
defined therein. 

(b) Section 4.7(1) of the City's Land Development Regulations further recognizes the 
City Commission's desire to establish additional incentives to encourage 
workforce housing including, but not limited to, requirements to provide 
additional workforce housing for developments that request increases in height 
and/or density pursuant to Section 4.3.4(J)( 4)(b) and 4.4.13(D. 

(c) The City has authorized an optional increase in height for the Project based upon 
the Developer Parties' inclusion of workforce housing, as set forth in the 
Approvals (the "Height Incentive"). 

7 
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(d) Section 4.7.2.b of the City's Land Development Regulations authorizes the 
Developer Parties to meet the workforce housing requirement by: (i) providing 
units onsite; (ii) by providing a monetary contribution; (iii) through delivery of 
offsite units; or (iv) a combination thereof. 

C\e) Section 4.7.2.b of the City's Land Development Regulations further provides that 
~ the Developer Parties may meet the workforce housing requirement in whole or in 

_ /:> o part by providing a monetary contribution, payable to the City of Delray Beach 
~(ffi Housing Trust Fund (or its successors and assigns), in the amount of ONE 
\\:!Jv HUNDRED SIXTY THOUSAND and N0/100 DOLLARS ($160,000.00) for 
~ach required workforce housing unit in lieu of providing the workforce housing 
'\(/'~within the Project, which monetary contribution shall be due prior to issuance 
~building permit for such phase that utilizes the Height Incentive. 

(f) ~herein shall require the Developer Parties to provide workforce housing 
uruYs' ui': the Project should fhe Developer Parties not elect to utilize the Height 
Inc or otherwise require the Developer Parties to include workforce housing 

ular phase of the Project 

Section 16. with Com rehensive Pa and Land Develo ment 
Regulations. The Ci finds that development of the approved Project, once the 
conditions associated · ~e Approvals have been met, is consistent with the City's 
Comprehensive Plan and~ development regulations as of the Effective Date of this 
Agreement. The City f~by affinns that its Comprehensive Plan and any plan 
amendments implementing ofu~ to this Agreement have been found to be in compliance 
by the state land planning agen~equired by Section 163.3229, Fla. Stat. (2011). 

Section 17. Necess·t o~ with Re ations Relative to 
Development Permits. The Dev arties and the City agree that the failure of this 
Agreement to address a particular p ondition, fee, tem1, license, or restriction in effect 
on the Effective Date shall not relieve the Developer Parties of the necessity of complying 
with the regulation governing said permitting requirements, conditions, fees, terms, licenses, 
or restrictions. 

Section 18. Reservation of Development Rights. 

(a) For the term of this Agreement, the City hereby agrees that it shalJ pennit the 
development of the Properties in accordance with the Existing Zoning and this 
Agreement. 

(b) Nothing herein shall prohibit an increase in the density or intensity of 
development permitted on the Properties consistent with Section 21 herein. 

(c) The execution of this Agreement shall not be considered a waiver of, or limitation 
upon, the rights of the Developer, or its successors or assigns, which may vest 
pursuant to common law. 
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Section 19. Annual Review. 

The City shall review the development that is subject to this Agreement every 12 
months, commencing 12 months after the Effective Date. The City shall begin 
the review process by giving notice to the Developer Parties, a minimum of 30 
days prior to the anniversary date of the Agreement, of its intention to undertake 
the annual review of this Agreement. The Developer agrees to pay any reasonable 
costs incurred by the City for the annual reviews in an amount not to exceed Five 
Hundred Dollars ($500.00) per year. 

(b~ny information required of the Developer Parties during an annual review shall 
''\(?~ ~~ited to that necessary to determine the extent to which the Developer is 
~eding in good faith to comply with the tenns of this Agreement. 

{c) lf~ity finds on the basis of competent substantial evidence that there has been 
a fiiff~ to comply substantialJy with the tenns of the Agreement, the City may 
tenn~~ or amend this Agreement after providing 30 days written notice to the 
Deve1$jarties and at a public hearing. The Developer Parties shall be 
provide nable time to cure any failure before the City may terminate or 
amend thi ment consistent with Section 29. 

Secdon20. ~ 
(a) All notices, de1~and requests which may or are required to be given 

hereunder shall,~ ~~ent as otherwise expressly provided, be in writing and 
delivered by person rvice or sent by telex., telecopy, telegram, United States 
Registered or Certi §'l, return receipt requested, postage prepaid, or by 
overnight express deli uch as Federal Express, to the parties at the addresses 
and telecopy numbers · low. Any notice given pursuant to this Agreement 
shall be deemed given eived. Any actions required to be taken hereunder 
which fall on Saturday, Sunday, or United States legal holidays shall be deemed 
to be perfonned timely when taken on the succeeding day thereafter which shall 
not be a Saturday, Sunday or legal holiday. 

To the City: 
City Manager 
City of Delray Beach 
100 NW 151 Avenue 
Delray Beach, FL 33444 

With a copy to: 
City Attorney 
City of Delray Beach 
200 NW 151 A venue 
Delray Beach, FL 33444 

To the Developer Parties: 
CDS Delray Redevelopment, LLC 

Book24662/Page1983 
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c/o William H. Mihnoe 
CDS International Holdings, Inc. 
Fax: (561) 278-6930 

With copies to: 
Proskauer Rose LLP 
2255 Glades Road, Suite 340W 
Boca Raton, FL 33431 
Attn: Stuart Kapp, Esq. 

With copies to: 
Weiner & Lynne, P.A. 
10 SE 111 A venue 
Delray Beach, FL 33444 
Attn: Jeffrey C. Lynne, Esq. 

(b) Any~o this Agreement may change its notification address(es) by providing 
written cation to the remaining parties pursuant to the terms and conditions 
of this s 

0 

Section 21. R to Amend A rovals. Nothing herein shall be deemed to 
prohibit the Developer from requesting either existing or subsequently enacted laws, 
rules or regulations to plied to the Project ("Amended Approvals"), upon proper 
application by the Develop~ to the City and subject to the procedures governing the 
requested Amended Approv~at the time of the application, provided the effect of any 
Amended Approval granted d t conflict with the laws, rules and regulations applicable 
to the Project at the time the app n for the Amended Approvals is made. Any requested 
amendment to the Site Plan whi City classifies as a Class I or Class II site plan 
modification, or any requested ent which does not change the approved uses, 
densities, intensities or height for t, shall not be deemed an "an1endment" of this 
Agreement such as would otherwise require compliance with the public notice and hearing 
procedure set forth in Section 163.3225, Fla. Stat. (201 l). 

Section 22. Exclusive Venue. Choice of Law. Specific Performance. It is mutually 
understood and agreed by the parties hereto, that this Agreement shall be governed by the 
laws of the State of Florida, and any applicable federal law. both as to interpretation and 
performance, and that any action at law, suit in equity or judicial proceedings for the 
enforcement of this Agreement or any provision hereof shall be instituted only in the courts 
of the State of Florida or federal courts and venue for any such actions shall lie exclusively in 
a court of competent jurisdiction in the County. In addition to any other legal rights, the City 
and the Developer Parties shall each have the right to specific perfonnance of this Agreement 
in court. Each party waives any defense. whether asserted by motion or pleading, that the 
aforementioned courts are an improper or inconvenient venue. 

Section 23. No Oral Change or Termination. This Agreement and the exhibits and 
appendices appended hereto and incorporated herein by reference, if any, constitute the entire 
Agreement between the parties with respect to the subject matter hereof. This Agreement 

10 
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supersedes any prior agreements or widerstandings between the parties with respect to the 
subject matter hereof, and no change, modification or discharge hereof in whole or in part 

aU be effective unless such change, modification or discharge is in writing and signed by 
e pany against whom enforcement of the change, modification or discharge is sought. TI1is 
gi:eement cannot be changed or tenninated orally. 

0 

~ion 24. Compliance with Applicable Law and Subsequently Adopted Laws. 
<Subject to the terms and conditions of this Agreement, throughout the Tenn of this 

Ab ent, the Developer Parties and City shall comply with all applicable federal, state or 
loc ws, rules, regulations, codes, ordinances. resolutions, administrative orders, pennits, 
polici~rocedures and orders that govern or relate to the respective Parties' obligations 
and pe ce under this Agreement, or as they may be amended from time to time. If 
state or laws are enacted after the execution of this Agreement which are applicable 
to and p ~the parties' compliance with the tenns hereof. this Agreement shall be 
modified or ~ked as is necessary to comply with the relevant state or federal laws. 
Notwithstandin~· g to the contrary contained in this Agreement, the Cily may apply 
subsequently laws and policies to the Project in accordance with F.S. Sec. 
163.3233(2) (201 &) 

Section 25. ~~~tanl@'run~. Each party represents to the others that this Agreement 
has been duly authori "vered and executed by such party and constitutes the legal, 
valid and binding obliga · such party, enforceable in accordance with its terms. 

Section 26. Pre licable. This Agreement shall be deemed to have 
been drafted by both the v~er Parties and the City equally and any presumptions 
existing in interpretation bereo~nst the drafter shall be inapplicable. 

0 
Section 27. No xclusive ·e . No remedy or election given by any provision 
in this Agreement shall be dee lusive unless expressly so indicated. Wherever 
possible, the remedies granted h r upon a default of the other party shall be 
cumulative and in addition to aJI other remedies at law or equity arising from such event of 
default, except where otherwise expressly provided. 

Section 28. Failure to Exercise Rights not a Waiver: Waiver Provisions. The failure 
by either party to promptly exercise any right arising hereunder shall not constitute a waiver 
of such right unless otherwise expressly provided herein. No waiver or breach of any 
provision of this Agreement shall constitute a waiver of any subsequent breach of the same 
or any other provision hereof, and no waiver shall be effective unless made in writing. 

Section 29. Events of Default. 

(a) A Developer Party shall be in default under this Agreement if any of the 
following events occur and continue beyond the applicable grace period: a 
Developer Party fails to perform or breaches any term, covenant, or condition of 
this Agreement which is not cured within thirty (30) days after receipt of written 
notice from the City specifying the nature of such breach; provided, however, that 
if such breach cannot reasonably be cured within thirty (30) days, then a 
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Developer Party shall not be in default if it commences to cure such breach within 
said thirty (30) day period and diligently prosecutes such cure to completion. The 
City retains the exclusive right to detennine, in its sole discretion, whether the 
Developer Party is employing good faith and diligent effort to cure such breach to 
completion. 

~) The City shall be in default under this Agreement if the City fails to perform or 
_ ~ o breaches any tenn, covenant, or condition of this Agreement and such failure is 
~ not cured within thirty (30) days after receipt of written notice from a Developer 

Party specifying the nature of such breach; provided, however, that if such breach 
~cannot reasonably be cured within thirty (30) days, the City shall not be in default 
~~ commences to cure such breach within said thirty (30) day period and 
~ently prosecutes such cure to completion. 

(c) I~l not be a default under this Agreement if either party is declared bankrupt 
by a~of competent jurisdiction. AU rights and obligations in this Agreement 
shall · ve such bankruptcy of either party. The parties hereby forfeit any right 
tote · this Agreement upon the bankruptcy of the other party. 

(d) The defa: any Developer Party or successor or assignee of any portion of a 
Developer ~~-~-· ~·ghts hereunder shall not be deemed a breach by any other 
Developer P any other successor or assignee of any portion of the rights of 
a Developer P ereunder or any other successor or assignee. 

a 
Section 30. Remedi ~n Default 

(a) Neither party may t~te this Agreement upon the default of the other party 
until the expiration o applicable notice and cure period set forth in this 
Agreement and in the v'erlY,0,.f such tennination, such termination shall only apply 
to the particular part~fault (i.e., specific assignee in default only). 
Notwithstanding the foregoing. and in accordance with Section 163.3235. Fla. 
Stat., if the City finds during the periodic review set forth in Section 19 that there 
has been a failure lo comply with the tenns of this Agreement, this Agreement 
may be revoked or modified by the City. In order to revoke or modify the 
Agreement based upon Section 19 of this Agreement, the City's findings must be 
based upon substantial competent evidence. 

(b) Upon the occurrence of a default by a party to this Agreement not cured within 
the applicable grace period, the Developer Parties and the City agree that any 
party may seek specific perfonnance of this Agreement, and that seeking specific 
perfonnance shall not waive any right of such party to also seek monetary 
damages or any other relief other than lemlination of this Agreement. 

Section 31. Severability. If any tenn or provision of this Agreement or the 
application thereof to any person or circumstance shall, to any extent, hereafter be 
detennined to be invalid or unenforceable, the remainder oftbis Agreement or the application 
of such term or provision to persons or circumstances other than those as to which it is held 
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invalid or unenforceable sha11 not be affected thereby and shall continue in fuH force and 
effect. 

~ection32. Assigrunent and Transfer of Development Rights. 

~ 0 (a) In accordance with Section 163.3239, Fla. Stat (2011), the burdens of this 
~ Agreement shall be binding upon, and the benefits of the Agreement shall inure 

ye, o to, all successors in interest to the Parties hereto. 

~ A Developer Party (or any Pennitted Assignee as defined herein) may, without 
~ the City's consent or approval, assign, in whole or in part, this Agreement or any 
TI:.l~ rights and obligations hereunder, or may extend the benefits of this 
~ment to the following persons and/or entities: 

(c) 

(d) 

(e) 

(t) 

(~ To any holder of a Property Interest in which the initial Developer Panics 
or any of them) hold, directly or indirectly, no less than a twenty percent 
0%) beneficial interest; 
~ 

(2) aster association, or any sub-association formed for the purpose of 
'})roperty owners' association of property within the Project; 

(3) To ~der as collateral in connection with any financing of the 
devel~t of the Project; 

( collectiv~'Pennitted Assignee"). 

Any assignment of!i of this Agreement to any person or entity who does 
not qualify as a Perm ssignee shall first require the prior written consent or 
formal approval of · which approval will not be unreasonably withheld, 
conditioned or delayed.~ assignment in violation of this section shall be 
deemed void and ineffective as it pertains to that assignee. 

All assignees shall assume, in writing, all applicable rights and obligations under 
this Agreement, and deliver a copy of such assignment to the City upon its 
execution, as a condition of assignment. 

Upon assignment of all or a part of this Agreement, the Developer Parties (or 
Pennitted Assignees, as applicable) shall be released from future obligations 
under this Agreement with respect to the part so assigned except for liability 
which accrued prior to the assignment. Nothing herein shall be deemed to release 
any liability of any Pennitted Assignee for so long as such Permitted Assignee 
shall be bound hereby. 

Notwithstanding anything to the contrary in this Section, in the event there is one 
or more assignments of a part or parts of this Agreement, a default by any party to 
this Agreement with respect to the part of the Agreement then held by such party, 
shall only constitute a default of the Agreement as it pertains to the defaulting 
assignee. 

13 
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Section 33. IntentionaJly Omitted. 

1
ection 34. Lack of Agency Relationship. Nothing contained herein shall be 
nstrued as establishing an agency relationship between the City and any Developer Party 
d neither any Developer Party nor its employees, agents, contractors, subsidiaries, 
IRsions, or affiliates shall be deemed agents, instrumentalities, employees, or contractors of 

~ity for any purpose hereunder, and the City, its contractors, agents, and employees shall 
h6~~eemed contractors, agents, or employees of any Developer Party or its subsidiaries, 
di ~s or affiliates. 

Secti~ Intentionally Omitted. 

Section ~ Enforcement. 

(a) ~ event that a Developer Party, its successors and/or assigns fails to act in 
a~ance with the tenns of the Existing Zoning, the City may seek any relief or 
rem~ which it may be entitled. 

&) 

(b) of this Agreement shall be by action against any parties or person 
tempting to violate, any covenants set forth in this Agreement. 

(c) This enforc t rovision shall be in addition to any other remedies available at 
law, in equi th. 

Section 37. Amen Termination b Mutual Co t. This Agreement may 
not be amended or tenninat uring its tenn except by mutual agreement of the Developer 
Parties and the City and as oth~ consistent with applicable law. 

Section 38. Intentionally ed. 
0 

Section 39. No Third-Part fici . No persons or entities other than the 
Developer Parties and the City, their eirs, permitted successors and assigns, shall have any 
rights whatsoever under this Agreement. 

Section 40. Counterparts. This Agreement may be executed in counterparts, each of 
which shall constitute an original but all of which, when taken together, shalJ constitute one 
and the same agreement. 

Section 41. Governmental Functions. 

(a) Even though the City has certain contractual obligations under this Agreement, 
such obligations shall not relieve any person subject to this Agreement from 
complying with all applicable governmental regulations, rules, laws, and 
ordinances. 

(b) To the extent future approval or permission must be obtained from the City, such 
approval or permission shall be granted or denied in accordance with applicable 
governmental regulations, rules, laws, and ordinances, and no person shall have 
any vested rights with respect to such future approval requests. 

14 
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(c) The City has not waived its sovereign immunity and the limits of tort liability set 
forth in Section 768.28(5), Fla. Stat. (2011) of $100,000.00 per person and 
$200,000.00 per occurrence shall apply. 

o (d) Any future action by City shall be without prejudice to, and shall not constitute a 
0rffi limit or impainnent or waiver of, or otherwise affect City's right to exercise its 
~v 

0 
discretion in connection with its governmental or quasi-governmental functions. 

~n42. Intentionally Omitted. 

~ 
TN (Q.._1ESS WHEREOF, the City and the Developer Parties have caused this 

Agreement ~y executed as af!he day and year fast above written. 

WITNESSES: ~ DEVEI.OPER: 

WITNESSES: 

Delray Historic, Inc., 
a Florida Corpor · , · s sole general partner 

WITNESSES: 
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List of Exhibits 

~ 0 Erbibit "A" - Legal Description of Properties 

~i$iblt"B" 
~ 

Description of AU Local Development Permits Approved for the 
Project (the "Approvals"} 

~t "C" - Approved Sidewalk Cafe Locations 

Exb~" - Certificate of Universal Approval Expiration Date 

Exhibit~ - Improvements Required for Vesting 

~ 
~ 
~ 
~ 
~ 

~ 
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EXHIBIT "A" 
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ALL OF BLOCK 116, TOWN OF LINTON (NOW DELRAY BEACH), ACCORDING TO 
THE PLAT THEREOF AS RECORDED IN PLAT BOOK 1, PAGE 3, LESS THE SOUTH 7.0 

T THEREOF AND LESS THAT PORTION FOR ADDITIONAL ROAD RIGHT OF WAY 
N.E. 6TH AVENUE (U.S. I:IlGHWAYNO. I) AS RECORDED IN ROAD PLAT BOOK 
6E 210, ALL BEING RECORDED IN THE PUBLIC RECORDS OF PALM BEACH 

Y,FLORIDA. 

TOG.WITH: 

THAT P~ON OF N.E. 7TH A VENUE ROAD RIGHT OF WAY LYING EAST OF AND 
ADJACEN'¥@#OCK 116, TOWN OF LINTON (NOW DELRAY BEACH), ACCORDING 
TO TiiE PLAff'HEREOF AS RECORDED IN PLAT BOOK 1. PAGE 3, PUBLIC RECORDS 
OF PALM BEAqtj?COUNTY, FLORIDA. 

AND: ~ 
ALL OF THE PLAT ~IC PLAZA, ACCORDING TO THE PLAT THEREOF AS 
RECORDED IN PLAT~SO, PAGE 129, PUBLIC RECORDS OF PALM BEACH 
COUNTY, FLORIDA. ~ 

CONTAINING 377,004 SQU~ET OR 8.65 ACRES MORE OR LESS. 

CG 

~ 
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EXHIBIT "B" 
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Exhibit "B" 

Description of All Local Development Permits Approved for the Project 
(tbe "Approvals") 

ed Site Plan - Approved-----
.., ... ..,, ... ...,nal Use for Height -Approved 12/9/08 by the City Commission 

ent and Offset Waiver- Approved 2/17/09 by the City Commission 
~l'{A•m Waivers-Approved 3/11/09 by SPRAB; 4/7/09 by City Commission 

Valet Parki@attons 

)- Valet pa~as been approved for use pursuant to Section 9(e)(6); the site plan for 
valet park" ce approved, is incorporated by reference into this agreement. 

~o 

~ 
~ 
~ 

~ 
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EXHIBIT "C0 
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EXHIBIT "D" 
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Prepared by and return to: 

'

Shutt, Esq. 
orncy's Office 
Delray Beach, Florida 

W0 1st Avenue 
each, Florida 33444 

~o 
~ CERTIFICATE OF UNIVERSAL APPROVAL EXPIRATION DATE 

WH~, the Developer Parties and the City of Delray Beach properly recorded that certain 
fully execut pment Agreement ("Agreement") at ORB __ , PG __, Public Records of Palm 
Beach County, da, on ; and 

wHde Effective Date of the Agreement is I which date is, 
pursuant to the Agr , the latter of thirty (30) days after the Agreement has been received by the 
state land planning ag pursuant to Section 163.3239, Florida Statutes (2010) or when site plan 
certification has been ac · ; and 

WHEREAS, Section ...-L..r .... ..._. .... the Agreement provides that all of the Approvals for the Project (as 
those terms are defined ther · l have a Universal Approval Expiration Date concurrent with the 
expiration of the Agreement, te is ten (10) years from the Effective Date, and which date shall 
be confirmed by the recordation ertificate of Universal Approval Expiration Date in the Public 
Records of Palm Beach County, Fl 

NOW, THEREFORE, the Cit@Delray Beach hereby records this Certificate of Universal 
Approval Expiration Date confirming th~ Approvals for the Project sha11 expire ten (10) years from 
the Effecti.ve Date, which date is ~ . 

IN WITNESS WHEREOF, ~ hereto have executed this agreement as of the day 
and year first above written. This Certificate shall not be effective unless signed by both the City and the 
Developer Parties. 

ATTEST: CITY OF DELRAY BEACH, FLORIDA 

City Clerk Nelson McDuffie, Mayor 

Approved as to Form: 

DEVELOPER PARTIES 
City Attorney 

Developer Parties Authorized Agent 

Print Name 

Book24662/Page2001 Page 27 of 29 



EXHIBIT ue" 
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Vesting for the entirety of the Project will occur when the following two scopes of work are 
ompleted: 

0 1. Upon the recordation by the City Engineer of that "Certificate of Substantial 
~(()\ Completion" relating to the abandonment and relocation of NE 7th Avenue, as set forth 
'0v in that certain Financial Guarantee & Agreement, dated February 17, 2009, between the v:a °City and Atlantic Center, Ltd., as further referenced in Section I 0 to that Easement 

@l>Agreement (Vacated ih Avenue Easement) recorded in the Public Records of Palm 
~~h County at ORB 23166, PG 1533, and in the fonn attached thereto as Exhibit 

~ 
2. The ~pletion of the Phase IIA (buildings 1 and 3) load-bearing primary strnctural 

elemen 1sisting of the below grade foundations, columns, walls, and other major 
onents, and upper level floor slabs, uppermost roof slab, main columns, 
· way and elevator structures, and other like major structural elements, 

.. <.._.,:>...,,.~hat is generically associated with the "topping-out" of the primary 
structure. ~ 

~ . 

® 
~ 
~ 

~ 
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